In re State v Clark

Brief for Media Access


IN THE CRIMINAL COURT 

OF KNOX COUNTY, TENNESSEE

DIVISION 3

STATE OF TENNESSEE
 


)

Plaintiff,





)








)
Case No. 90252, 91484,

v.






)
90618, 90821

)
Judge Liebowitz

CLIFFORD E. CLARK



)

Defendant,





)

===============================================================

BRIEF IN SUPPORT OF OBJECTION TO MOTION TO QUASH SUBPOENAS AND MOTION FOR SANCTIONS BY INTERVENORS WITH OFFER OF PROOF; EXCEPTION TO ORDER FOR SANCTIONS; MOTION TO CORRECT CLERICAL MISTAKE;
MOTION TO ALTER OR AMEND JUDGMENT; 

MOTION FOR SANCTIONS AGAINST THE STATE,  INTERVENORS, AND COURT CLERK;

DEMAND FOR BOND HEARING ON NOTICE OF APPEAL 

FOR MEDIA ACCESS 

===============================================================

In support of its Motion, John Lee, pro se, executive producer of Pirate News TV, host of Pirate News Radio Show, and webmaster/editor of PirateNews.org (de facto “Intervenor”), submits this Memorandum of Law, citations of authority and argument.

Prompt service of process is required for all motions and orders, per Rule 45 TRCrimPro and Rule 5 TRCP. Until the “ORDER REGARDING INTERVENOR APPEAL TO THE TENNESSEE COURT OF CRIMINAL APPEALS BY JOHN LEE” for order of a transcript from the official court clerk (who refused to return phone calls for many weeks), order dated October 15, 2009 (received on October 17), no previous motion nor order was properly served upon John Lee. This order included an exhibit, “ORDER REGARDING MEDIA REQUEST”, dated July 22, 2009, which shows an incorrect address for John Lee. Other order(s) regarding John Lee deleted the name John Lee from the certificate of service. This is a denial of constitutional due process, under the Tennessee

Rules of Criminal Procedure. 

Rule 36. Clerical Mistakes.

After giving any notice it considers appropriate, the court may at any time correct clerical mistakes in judgments, orders, or other parts of the record, and errors in the record arising from oversight or omission.

Tennessee Constitution.

Sec. 9. That in all criminal prosecutions, the accused hath the right to be heard by himself and his counsel; to demand the nature and cause of the accusation against him, and to have a copy thereof, to meet the witnesses face to face, to have compulsory process for obtaining witnesses in his favor, and in prosecutions by indictment or presentment, a speedy public trial, by an impartial jury of the county in which the crime shall have been committed, and shall not be compelled to give evidence against himself.
Sec. 17. Open courts - Redress of injuries - Suits against the State.

That all courts shall be open; and every man, for an injury done him in his lands, goods, person or reputation, shall have remedy by due course of law, and right and justice administered without sale, denial, or delay. Suits may be brought against the State in such manner and in such courts as the Legislature may by law direct.

Sec. 19. Freedom of speech and press.

That the printing presses shall be free to every person to examine the proceedings of the Legislature; or of any branch or officer of the government, and no law shall ever be made to restrain the right thereof. The free communication of thoughts and opinions, is one of the invaluable rights of man, and every citizen may freely speak, write, and print on any subject, being responsible for the abuse of that liberty.

Tennessee Open Records Act.

TCA 10-7-505. Denial of access - Procedures for obtaining access - Court orders - Injunctions - Appeals - Liability for nondisclosure. -


(a)  Any citizen of Tennessee who shall request the right of personal inspection of any state, county or municipal record as provided in § 10-7-503, and whose request has been in whole or in part denied by the official and/or designee of the official or through any act or regulation of any official or designee of any official, shall be entitled to petition for access to any such record and to obtain judicial review of the actions taken to deny the access.



(b)  Such petition shall be filed in the chancery court or circuit court for the county in which the county or municipal records sought are situated, or in any other court of that county having equity jurisdiction. In the case of records in the custody and control of any state department, agency or instrumentality, such petition shall be filed in the chancery court or circuit court of Davidson County; or in the chancery court or circuit court for the county in which the state records are situated if different from Davidson County, or in any other court of that county having equity jurisdiction; or in the chancery court or circuit court in the county of the petitioner's residence, or in any other court of that county having equity jurisdiction. Upon filing of the petition, the court shall, upon request of the petitioning party, issue an order requiring the defendant or respondent party or parties to immediately appear and show cause, if they have any, why the petition should not be granted. A formal written response to the petition shall not be required, and the generally applicable periods of filing such response shall not apply in the interest of expeditious hearings. The court may direct that the records being sought be submitted under seal for review by the court and no other party. The decision of the court on the petition shall constitute a final judgment on the merits.



(c)  The burden of proof for justification of nondisclosure of records sought shall be upon the official and/or designee of the official of those records and the justification for the nondisclosure must be shown by a preponderance of the evidence.


(d)  The court, in ruling upon the petition of any party proceeding hereunder, shall render written findings of fact and conclusions of law and shall be empowered to exercise full injunctive remedies and relief to secure the purposes and intentions of this section, and this section shall be broadly construed so as to give the fullest possible public access to public records.



(g)  If the court finds that the governmental entity, or agent thereof, refusing to disclose a record, knew that such record was public and willfully refused to disclose it, such court may, in its discretion, assess all reasonable costs involved in obtaining the record, including reasonable attorneys' fees, against the nondisclosing governmental entity. In determining whether the action was willful, the court may consider any guidance provided to the records custodian by the office of open records counsel as created in title 8, chapter 4.



TCA 10-7-701. Public records - Temporary records. 


All documents, papers, records, books of account, and minutes of the governing body of any municipal corporation, or of any office or department of any municipal corporation, within the definition of "permanent records," "essential records,"and/or "records of archival value," as defined in § 10-7-301, constitute "public records" of the municipal corporation. All documents, papers, or records of any municipal corporation or of any office or department of the municipal corporation that constitute "temporary records" and/or "working papers" within the definition set forth in § 10-7-301(13) and (14) constitute "public records" of the municipality, except that "temporary records" may be scheduled for disposal as authorized in this part.



TCA 16-10-102. Criminal jurisdiction. 


The circuit court has exclusive original jurisdiction of all crimes and misdemeanors, either at common law or by statute, unless otherwise expressly provided by statute or this Code.



TCA 23-2-105. Service of subpoenas. 


(a)  Notwithstanding any other provision of law or rule of court to the contrary, an attorney licensed to practice law in this state or the attorney's agent shall be authorized to serve subpoenas on witnesses in any civil or criminal case if such service is effectuated in accordance with the provisions of subsection (b) and if such attorney or any member of the attorney's firm is involved in the case for which such subpoenas are issued.



(b)  In order for service under the provisions of this section to be effective, the name of both the attorney and the attorney's agent, if any, shall be written on the subpoena and both such persons shall sign the subpoena. Such subpoena shall be served in person by either the attorney or the agent whose names appear on the subpoena, and the person effectuating service shall file with the issuing clerk an affidavit of return stating that the subpoena was served, the identity of the person served, and the date, place and manner of service. An agent may serve a subpoena under the provisions of this section only if such agent is eighteen (18) years of age or older. The attorney shall be responsible for the actions of the attorney's agent serving the subpoena in accordance with generally accepted principles of agency law.



TCA 24-2-108. Language required in subpoena. 


Each subpoena issued should at a minimum contain explicit language that states:



(1)  A party being served must appear and that failure to appear may put such party in contempt of court; and



(2)  The penalties such party may face by being held in contempt of court.



TCA 29-9-102. Scope of power. 


The power of the several courts to issue attachments, and inflict punishments for contempts of court, shall not be construed to extend to any except the following cases:



(1)  The willful misbehavior of any person in the presence of the court, or so near thereto as to obstruct the administration of justice;



(2)  The willful misbehavior of any of the officers of such courts, in their official transactions;



(3)  The willful disobedience or resistance of any officer of the such courts, party, juror, witness, or any other person, to any lawful writ, process, order, rule, decree, or command of such courts;



(4)  Abuse of, or unlawful interference with, the process or proceedings of the court;



(5)  Willfully conversing with jurors in relation to the merits of the cause in the trial of which they are engaged, or otherwise tampering with them; or

(6)  Any other act or omission declared a contempt by law.


A law enforcement officer, or prosecuting attorney, has no more authority for making an arrest, or using subpoenas, than a private person.

Tenn. Code 20-2-103. Date of process shown - Penalty for violation.

(a)  The clerk, general sessions judge or attorney issuing any process shall mark thereon the day on which the process is issued; and the sheriff or other officer into whose hands the process shall come to be executed, shall, in like manner, mark thereon the day on which the sheriff or other officer received it.

(b)  The penalty for neglect of this requirement shall be a forfeiture of one hundred twenty-five dollars ($125), to be recovered in any court having cognizance thereof, by any persons who shall sue for the penalty, with costs.

Application as an intervenor in a criminal case is a “quasi civil/criminal” matter, incorporating both criminal and civil rules of procedure. Intervention is detailed in Rule 24 of TRCP, while media access is detailed in Rule 30 of the Supreme Court, for both civil and criminal trials. Rules of Criminal Procedure do not mention “intervention”, and defer to Rule 30 of the Supreme Court for guidance on media access.

TRCP Rule 24. Intervention.

24.01. Intervention as of Right. — Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute confers an unconditional right to intervene.

24.02. Permissive Intervention. — Upon timely application anyone may be permitted to intervene in an action: (1) when a statute confers a conditional right to intervene; or (2) when an applicant's claim or defense and the main action have a question of law or fact in common. In exercising discretion the court shall consider whether or not the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.

An intervenor “need not possess the standing necessary to initiate a lawsuit.” Purnell v. City of Akron, 925 F.2d 941, 948 (6th Cir. 1991) (citing Trbovich v. United Mine Workers, 404 U.S. 528, 536-39 (1972); Associated Builders & Contractors v. Perry, 16 F.3d 688 (6th Cir. 1994)); Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967) (“in the intervention area the ‘interest’ test is primarily a practical guide to disposing of lawsuits by involving as many apparently concerned persons as is compatible with efficiency and due process”).

Intervention in a criminal case by news and educational persons is intervention by right, and not subject to permission by a trial court, per Supreme Court Rule 30, in so far as judges “shall” obey the essential guidelines. 

Rule 30. Media Guidelines. 

A. Media Access. 

(1) Coverage Generally. Media coverage of public judicial proceedings in the courts of this State shall be allowed in accordance with the provisions of this rule. The coverage shall be subject, at all times, to the authority of the presiding judge to (i) control the conduct of the proceedings before the court; (ii) maintain decorum and prevent distractions; (iii) guarantee the safety of any party, witness, or juror; and (iv) ensure the fair and impartial administration of justice in the pending cause. 

The Court granted permission to intervene to WBIR TV. By so ordering that WBIR TV is allowed to broadcast State v. Clark, the Court is admitting that the four exceptions in Rule 30 that allow a ban on media coverage have not been met.

When a judge orders that one news or educational person is allowed to broadcast from inside a courtroom, then it is abuse of discretion to deny that right to other persons who have similarly applied, under Equal Protection doctrine of Sec. 9 and Sec. 17 of the Tennessee Constitution, and the 14th Amendment to the United States Constitution. Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 153 (Tenn. 1993); State v. Tester, 879 S.W.2d 823, 827 (Tenn. 1994); State v. Robinson, 29 S.W.3d 476, 480 (Tenn. 2000); F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415, 40 S. Ct. 560, 562, 64 L. Ed. 989 (1920)); Baker v. Carr, 369 U.S. 186 (1962). 

In Tennessee, permission for media coverage is not discretionary by the parties. In Chandler v. Florida, 449 U.S. 560, 101 S.Ct. 802, 66 L.Ed.2d 740 (1981), the United States Supreme Court held there was no per se due process violation of a party’s rights in a criminal case, where the trial court permitted television coverage over a party’s objection. In State v. Clark, only the State objected to electronic broadcasting, and only objected to intervenor John Lee of Pirate News TV, but did not object to intervenor WBIR TV or the other intervenor TV stations who broadcast prior hearings. This selective objection violates Equal Protection doctrine.

Discrepancy exists as to whether the 14th Amendment is binding upon the States, due to threats and duress during its purported signing, which voids all signatures entered under coercion. If the 14th Amendment was not properly ratified, de facto intervenor seeks written findings of fact and conclusions of law to include that point.

Intervenor John Lee demands service of process upon John Lee of all orders, motions, exhibits and briefs relevant to Intervenor John Lee, under TRCrimPro Rule 49, and TRCP Rule 4, as required for entry of judgment under TRCP Rule 54.03.  

Intervenor takes exception to the Court’s verbal order of denial of right to testify, argue and subpoena relevant and material witnesses and public documents regarding media access in this case. Intervenor does not waive those rights. Any apparent “waiver” was made under duress and threat of arrest. Intervenor has no knowledge of any written order that may have been illegally entered into judgment regarding the hearing on 11 September 2009, and resultant alleged verbal order for sanctions.

Intervenor makes an offer of proof regarding what subpoenaed witnesses would testify to regarding violations of Tennessee Open Records Act, to rebut the State’s unproven argument, based on facts not in evidence, that John Lee is an “employee” of the defendant or his attorney. Intervenor John Lee seeks to prove that intervenors WBIR and Knoxville News Sentinel are in fact employees of City of Knoxville, Knox County Municipal Corporation, State of Tennessee, Redflex, Lasercraft, and that intervenors WBR and Knoxville News Sentinel are in fact employees of John Lee, Clifford Clark and most persons in Knox County, Tennessee who purchased newspapers or retail videotapes, such as WBIR’s “Heartland Series”, available in local bookstores, or specific WBIR news broadcasts available from H.P. Video, at a cost of $75 per 30 seconds (1995 prices).

John Lee denies that properly serving subpoenas that were properly issued by a court clerk during a docketed hearing on a motion to reconsider denial of media access and enforcement of the Tennessee Open Records Act is “willful abuse of process”. To establish a claim for abuse of process, a plaintiff must allege "(1) the existence of an ulterior motive; and (2) an act in use of process other than such as would be proper in the regular prosecution of the charge." Bell v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986 S.W.2d 550, 555 (Tenn. 1999).

Intervenor John Lee seeks an order for sanctions against attorneys for intervenors WBIR, Knoxville News Sentinel, City of Knoxville, Knox County Criminal Court clerk Joy McCroskey, and Zane Scarlett of the State of Tennessee attorney general’s office, under TCA 20-2-103, for refusal to serve process upon John Lee for motions, briefs, exhibits and orders relating to motions for media access by John Lee. TCA 20-2-103 requires payment of $125, plus court costs, per person, per document, per docket, per failure to serve process, to be paid to petitioner John Lee.

	         Tenn. Code 20-2-103. Date of process shown — Penalty for violation.

          (a)  The clerk, general sessions judge or attorney issuing any process shall mark thereon the day on which the process is issued; and the sheriff or other officer into whose hands the process shall come to be executed, shall, in like manner, mark thereon the day on which the sheriff or other officer received it.

           (b)  The penalty for neglect of this requirement shall be a forfeiture of one hundred twenty-five dollars ($125), to be recovered in any court having cognizance thereof, by any persons who shall sue for the penalty, with costs.  
	


Intervenor seeks written findings of fact and conclusions of law regarding these motions, per Supreme Court Rule 30.D(2)

Intervenor moves that all of John Lee’s affidavits, subpoenas, motions, briefs and transcripts be marked as “exhibits” and filed with the Knox County Criminal Court clerk.

Intervenor moves the clerk and Court to enter all exhibits into evidence that have been filed with the clerk by John Lee in this matter, including the relevant portion of the hearing transcript from 11 September 2009 (with extension of time to submit evidence until the official court reporter finishes transcribing it), 1 July 2009, 1 May 2009 and 10 March 2009.

Respectfully submitted, 


______________________


John D. Lee II, pro se


executive producer


Pirate News TV & Pirate News Radio Show 

Knoxville, Tennessee

CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing was forwarded by U.S. mail, postage prepaid, to:

Ronald Newcomb, Burroughs, Collings and Newcomb PLC, 900 S. Gay St, Ste 600, Riverview Tower, Knoxville, TN 37901

Zane Scarlett, Knox County Attorney General, 400 Main St, Ste 168, Knoxville TN, 37901

Scott Stair, attorney for intervenor WBIR, Bernstein, Stair & McAdams LLP, Knoxville TN 37919

Knoxville News Sentinel, 2332 News Sentinel Drive, Knoxville TN 37921 (attorney unknown due to lack of service of process)

Debbie Poplin, Room 612, 400 Main St, City of Knoxville Municipal Corporation, Knoxville TN 37901

on this ____ day of _______________, ______.

______________________

John D. Lee II, pro se
Knoxville, Tennessee 

on this ____ day of _______________, ______.

______________________

John D. Lee II, pro se
Pirate News TV

Knoxville, Tennessee 
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